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Seconded by: \ ‘{UH \/\'-—wa}k

CITY OF HOBOKEN

RESOLUTION NO.

RESOLUTION OF THE CITY OF HOBOKEN, COUNTY OF HUDSON
REQUESTING PLANNING BOARD REVIEW OF A RESOLUTION DESIGNATING
CERTAIN PROPERTY IN THE CITY AS AN AREA IN NEED OF REHABILITATION

WHEREAS, the Local Redevelopment and Housing Law, N.J.S.A, 40A:12A-1 et seq.
(the “LRHL”) authorizes municipalities to determine whether certain parcels of land in the
municipality constitute areas in need of rehabilitation; and

WHEREAS, in accordance with the LRHL, the Municipal Council of the City of
Hoboken (the “City Council”) determined that the following property should be designated as an
arca in need of rehabilitation pursuant to the LRHL under N.J.S.A. 40A:12A-14(a):

The property commonly known as Block 2, Lots 12 through and
including 26, Block 2.1, Lots 1 through and including 10 on the tax
map of the City of Hoboken, that portion of the public right

of way of Observer Highway from and including the intersection
with Jefferson Street to and including the intersection with Hudson
Street, that portion of the public right of way of Willow Avenue
from and including the intersection with Observer Highway to and
including the intersection with Newark Street, and that portion of
the public right of way of Newark Street from and including the
intersection with Willow Avenue (collectively, the “Property”);
and

WHEREAS, a delineated area may be determined to be in need of rehabilitation if the
City Council determines by resolution that a program of rehabilitation pursuant to the LRHL
under N.J.S.A. 40A:12A-14(a) may be expected to prevent further deterioration and promote the
overall development of the community when any one of the enumerated conditions set forth in
the statute are met which includes N.J.S.A. 40A:12A-14(a)6 a majority of the water and sewer
infrastructure in the delineated area is at least 50 years old and is in need of repair or substantial
maintenance; and

WHEREAS, the City has confirmed that the property within the delineated area meets
the criteria of N.J.S.A. 40A:12A-14(a)6 wherein a majority of the water and sewer infrastructure
in the delineated area is at least 50 years old and is in need of repair or substantial maintenance;
and



WHEREAS, the LRHL pursuant to N.J.S.A. 40A:12A-14(a), provides that prior to the
adoption of a resolution designating the delineated area as an area in need of rehabilitation, the
City Council must first submit a copy of the proposed resolution designating the delineated area
as an area in need of rehabilitation to the City Planning Board for its review; and

WHEREAS, the City intends to designate the delineated area as an area in need of

rehabilitation by the adoption of the resolution substantially in the form attached hereto as
Exhibit A; and

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the
City of Hoboken as follows:

Section 1. The aforementioned recitals are incorporated herein and
made a part hereof as though fully set forth at length.

Section 2. The City Council hereby directs that the City Clerk
transmit a copy of this resolution inclusive of Exhibit A to the City Planning
Board for its review and providing its recommendation to the City Council within
forty-five (45) days of the receipt of this resolution, under the LRHL pursuant to
N.JI.S.A. 40A:12A-14(a)

Section 3. A copy of this resolution shall be available for public
inspection at the offices of the City.

Section 4. This resolution shall take effect immediately.

Meeting Date: October 1, 2014 A TRUE COPY OF A RESOLUTION ADOPTED BY
THE COUNCIL OF THE CITY OF HOBOKEN, N.J.
AT AMEETING HELD ON: 0CT 01 201
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Introduced by:

Seconded by:

CITY OF HOBOKEN
RESOLUTION NO.

RESOLUTION OF THE CITY OF HOBOKEN, COUNTY OF HUDSON
DESIGNATING CERTAIN PROPERTY IN THE CITY
AS AN AREA IN NEED OF REHABILITATION

WHEREAS, the Local Redevelopment and Housing Law pursuant to, N.J.S.A.
40A:T2A-1 et seq. (the “LRHL”) authorizes municipalities to determine whether certain parcels
of land in the municipality constitute areas in need of rehabilitation; and

WHEREAS, in accordance with the LRHL, the Municipal Council of the City of
Hoboken (the “City Council”) defermined that the following property should be designated as an
area in need of rehabilitation pursuant to the LRHL under N.J.S.A. 40A:12A-14-

The property commonly known as Block 2, Lots 12 through and
including 26, Block 2.1, Lots 1 through and including 10 on the tax
map of the City of Hoboken, that portion of the public right

of way of Observer Highway from and including the intersection
with Jefferson Street to and including the intersection with Hudson
Street, that portion of the public right of way of Willow Avenue
from and including the intersection with Observer Highway to and
including the intersection with Newark Street, and that portion of
the public right of way of Newark Street from and including the
intersection with Willow Avenue (collectively, the “Property™)
and

>

WHEREAS, the LRHL pursuant to N.J.S.A 40A:12A-14(a), provides that
prior to the adoption of a resolution designating the Property as an area in need of
rehabilitation, the City Council shall first submit a copy of the proposed
resolution designating the Property as an area in need of rehabilitation to the City
Planning Board for its review; and

WHEREAS, on October 1, 2014 the City Council, acting by resolution,
referred a copy of this resolution to the City Planning Board for review and
comment pursuant to the LRHL under, N.J.S.A 40A:12A-14(a); and

WHEREAS, the City Planning Board received and teviewed a report
from the Planning Board Engineer confirming that a majority of the water and
sewer infrastructure within the property is at least 50 years old and is in need of
repair or substantial maintenance and that a program of rehabilitation under the



LRHL may be expected to prevent further deterioration and promote the overall
development of the community. (the “Report™); and

WHEREAS, based on the Report, the Planning Board found that the
Property satisfied the statutory criteria to be designated as an area in need of
rehabilitation under the LRHL pursuant to N.J.S. A 40A:12A-14(a)6; and

WHEREAS, the Planning Board reviewed the proposed resolution and
recommends its adoption and the designation of the Property as an area in need of

rehabilitation in accordance with the LRHL pursuant to N.J.S.A. 40A:12A-14(a).

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the
City of Hoboken as follows:

Section 1. The aforementioned recitals are incorporated herein and
made a part hereof as though fully set forth at length.

Section 2. The City Council is in receipt and has considered the report
of the Planning Board Engineer.

Section 3. The City Council hereby designates the Property as an area
in need of rehabilitation pursuant to the LRHL under N.J.S.A 40A:12A-14(a).

Section 4. The City Council hereby directs that the City Clerk
transmit a copy of this resolution to the Commissioner of the Department of

Community Affairs for review in accordance with the LRHL.

Section 5. A copy of this resolution shall be available for public
inspection at the offices of the City.

Section 6. This resolution shall take effect in accordance with the
LRHL pursuant to N.J.S.A. 40A:12A-14(a).

Meeting Date: October 1, 2014

Department of Administration

Quentin Wiest, Business Administrator

Approved as to form:

Mellissa Longo, Corporation Counsel

8393821



EXHIBIT A



FILED, Clerk of the Appellate Division, September 22, 2014, A-002775-12

ORDER ON MOTION

SUPERIOCR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-002775-12T1

R. NEUMANN & CO. MOTION NO. M-000602-14
Vs BEFORE PART B
CITY OF HOBOKEN ET AL JUDGE(S): JANE GRALL

WILLIAM E. NUGENT
ALLISON E. ACCURSO

MOTION FILED: 09/22/2014 BY: CITY OF HOBOKEN

ANSWER(S)
FILED:

SUBMITTED TO COURT: September 22, 2014

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS, CN THIS
22nd day of September, 2014, HEREBY ORDERED AS FOLLOWS:
MOTION BY RESPONDENT

MOTION TO DISMISS APPEAL DENIED AND OTHER

SUPPLEMENTAL:

The opinion addresses issues of public importance.

FOR THE COURT:

JANE GRALL, P.J.A.D,

L-006146-11 HUDSON

ORDER - REGULAR MOTION
EAC
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NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. &A-2775-12T1

E. NuUMENN @ €0y APPROVED FOR PUBLICATION

Plaintiff-Appellant, September 23, 2014

Fie APPELLATE DIVISION

CITY OF HOBOKEN, CITY COUNCIL OF
THE CITY OF HOBOKEN, DAWN ZIMMER,
MAYOR OF THE CITY CF HOBOKEN, and
PLANNING BOARD OF THE CITY OF HOBOKEN,

Defendants~Respondents.

Argued December 4, 2013 - Decided September 23, 2014
Before Judges Grall, Nugent and Accurso.

On appeal from Superior Court of New Jersey,
Law Division, Hudson County, Docket No.
L-6146-11.

Peter D. Dickson argued the cause for
appellant (Potter and Dickson, attorneys; R.
William Potter and Mr. Dickson, on the
brief).

Ronald D. Cucchiaro argued the cause for
respondents (Weiner Lesniak, LLP, attorneys;
Mr. Cucchiaro, of counsel and on the brief;
Richard Brigliadero, on the brief).

The opinion of the court was delivered by

GRALL, P.J,A.D.



This appeal concerns Resolution No. 1 of the City Council
of the City of Hoboken (Council) adopted pursuant to the Local
Redevelopment and Housing Law (LREL), N.J.S.A. 40A:12a-1 to =49,
With that resclution, the Council delineated an "area in need of
rehabilitation" (AINreh), which "means any area determined to be
in need of rehabilitation pursuant to [N.J.S.A. 40A:12A-147]."
This AINreh includes public streets and private properties, some
of which are owned by plaintiff R. Neumann & Co. {Neumann) and
known as the "Neumann's Leathers" properties. The Council
adopted the resolution on October 19, 2011.

In delineating this AINreh, the Council relied on N.J.S.A.
40A:12A-14(a)(2)-(3) (recodified as N.J.S.A. 40A:12A-14(a)(6) by
L. 2013, c. 159 approved on Sept. 6, 2013). Those portions of
N.J.S.A. 40A:12A-14 permit a governing body to delineate an
AINreh if it determines that "a majority of the water and sewer
infrastructure in the delineated area is at least [fifty] years
cld and is in need of repair or substantial maintenance" and
further determines that a "program of rehabilitation, as defined
in [N.J.S.A. 40A:12A-3], may be expected to prevent further

deterioration and promote the overall development of the

community." Ibid. (emphasis added). As defined in N.J.S.A.
40A:12A-3, "'[r]ehabilitation' means an undertaking, by means of

extensive repair, reconstruction or renovation of existing

7, A-2775-~12T1



structures, with or without the introduction of new construction

or the enlargement of existing structures, in_any area that has

been determined to be in need of rehabilitation or redevelopment

« + « " (emphasis added). The rehabilitation must be
undertaken "to eliminate substandard structural or housing
conditions and arrest the deterioration of that area." Ibig.’
N.J.S.A. 40A:12A~-14 also prescribes procedures a governing
body must follow prior to adopting a resolution delineating an
AINreh, and the Council followed them. The Council submitted
two draft resolutions to the City's Planning Board (Board) for
its consideration and recommendations as required by N.J.S.A.

40A:12A~-14 — one in April and one in June 2011 that expanded the

. The language emphasized is misquoted at page 46 of

Neumann's brief in an argument supporting its claim that the
trial court misapplied a provision of the LRHL. Neumann's
quotation omits the words "rehabilitation or.”

It is important to stress that the LRHL distinguishes
between AINrehs and areas in need of redevelopment (AINreds).
"'Redevelopment area' or 'area in need of redevelopment' means
an area determined to be in need of redevelopment pursuant to
[N.J.S.A. 40A:12A-5 and 40A:12A-6] or [previously] determined .
. . to be a 'blighted area' pursuant to [L. 1949, c¢. 187,
N.J.S5.A. 40:55-21.1 et al.] repealed by this act, both
determinations as made pursuant to the authority of Article
VIIT, Section III, paragraph 1 of the Constitution, [which is
the Blighted Areas Clause]. . . ." N.J.S.A. 40A:12A-3. While
rehabilitation may be undertaken in both areas, the LRHL grants
a municipality authority to take or acquire property in an
AINred but expressly precludes exercise of eminent domain based
on delineation of an AINreh. gSee N.J.S.A. 40A:12A-15 (quoted in
footnote 8); N.J.S.A. 40A:12A-8(cC).

3 A-2775-12T1



initial proposed area to include additional private properties
and the public streets that delineate the boundaries of the
area. The Council also directed the Board to conduct a public
hearing on the proposed resolution after giving notice by
publication and by mailing to the owners of record of properties
with 200 feet of the proposed delineated area, steps not
expressly required by N.J.S.A. 40A:12A~14.

On July 2, 2011, the Council passed a resolution extending
the forty-five-day statutory deadline for the Planning Board to
provide its recommendations, N.J.S.A. 40A:122-14, and the Board
conducted a hearing and approved the draft resclution without
recommending any change on September 27, 2011.2 The Council
adopted Resolution No. 1 after accepting public comment at its
regular meeting.

This AINreh is a flag-shaped area in part of the

southwestern section of Hoboken that includes and is demarked by

£ The record provided on appeal includes a transcript of the

September 27, 2011 public hearing before the Board and the vote
of its members on a motion. Just prior to the vote, the Board's
attorney described the motion as follows: "[T]he Board will
recommend, that the study area be declared . . . an area in need
of rehabilitation based upon the findings of the Board and the
reports provided the Board's Planner and the Board's Engineer
which will be forwarded to the City Council . . . for their use
and that we're making that finding pursuant to the [LRHL]." The
record provided to us on appeal does not include a resolution or
correspondence transmitting its vote or the referenced materials
to the Council. But the Council's resolution indicates that the
reports were received.

4 R-2775-12T1



public streets. The flag's pole is Observer Highway from its
intersection with Jefferson Street easterly to its intersection
with Hudson Street. The triangular-shaped flag runs northerly
from and includes the intersection of Observer Highway's
intersection with Willow Avenue, and from that intersection
north to and including its intersection with Newark Street and

from that intersection along Newark Street in a southwesterly

direction to and including its intersection with Observer
Highway.

The private properties included in this AINreh are known as
Block 2, Lots 12 through and including Lot 26, and Block 2.1,
Lots 1 through and including Lot 10. The total area, including
the streets, is about 11.5 acres in area, only 3.3 of which are
private property.

The Neumann Leathers properties, which Neumann describes as
older industrial buildings, include all of the designated Lots
in Block 2 and Lots 1 through 4 plus Lots 9 and 10 in Block 2.1.
It does not include some private properties at the southwestern
tip of the triangle formed where Newark Street meets Observer
Highway. Neumann refers to the excluded properties as a "hole"
in the flag portion of the AINreh. According to defendants, the
shape is attributable to the exclusion of newer buildings and

prior designations of AINrehs and AINreds in the areas on the

5 A=2775-12T1



far side of the bordering streets. According to Neumann, the
shape 1s the consequence of the Council's true purpose —
protection of the artists, artisans and musicians that rent
space in Neumann's buildings and serve the City's interest in
cultural activities and retention of old industrial buildings
that have historical significance as reminders of the industry
that built the City. Those interests and concerns about the
sewer system are expressed in the City's 2004 Master Plan, its
2010 Reexamination Report and numerous press releases and public
statements from the mayor.

Following the adoption of Resolution No. 1 on October 19,
2011, Neumann filed a complaint naming as defendants the City of
Hoboken, the Council, the City's Mayor, Dawn Zimmer, and the
Bocard. The complaint asserts three claims in lieu of
prerogative writs, in which Neumann contends that Resolution No.
1 is not supported by adequate evidence, is motivated by a
pretextual purpeose and is inconsistent with the LRHL. Neumann's
complaint also includes four counts seeking damages alleging
interference with its rights to property, free speech and equal
protection and asserting a "de facto taking" amounting to an
inverse condemnation. No testimony was taken in the trial

court, and the case was decided and the record developed before

6 A-2775-1271



the Planning Board and Council, as supplemented by the motions
and motions for reconsideration in the trial court.

This appeal is from the trial court's order of January 11,
2013. With that order, the court denied Neumann's second motion
to reconsider a July 2, 2012 judgment dismissing the prerogative
writs claims with prejudice, and the court granted defendant's
summary judgment on the claims for damages.’ Because Neumann
presents no argument on appeal claiming error in the dismissal
of its claims for damages, any related error is deemed

abandoned. Muto v. Kemper Reinsurance Co., 189 N.J. Super, 417,

420-21 {App. Div. 1883).

On appeal, Neumann challenges the court's disposition of
the prerogative writ claims on six grounds: the court applied
the wrong standard of review; the water and sewer infrastructure
is not on the Neumann's Leathers property; the City does not own
the infrastructure and, therefore, a program of rehabilitation
cannot be expected to prevent further deterioration or promote
development of the community; the court misapplied Rigqgs v.

Township of Long Beach, 109 N.J. 601 (1998), in denying relief

based on pretextual motivation; the Legislature intended to

permit delineaticn of an AINreh based on the age and condition

3 Following the denial of its second motion for

reconsideration, Neumann filed a motion for leave to appeal,
which this court denied on October 5, 2012.

& A-2775-12T1



of a majority of water and sewer infrastructure only if a
majority of the housing stock is also at least fifty years old;
and this AINreh violates the Blighted Areas Clause of the State
Constitution, N.J. Const. art. VIII; § 3; ¥ 1.
I
Where, as here, there is a challenge to a determination of
a municipal agency, "an appellate court is bound by the same

scope of review" as the trial court. Charlie Brown of Chatham,

Inc. v. Bd. of Adj. for Chatham Tp., 202 N.J. Super. 312, 321

(App. Div. 1985). Municipal action "bears with it a presumption

of regularity." Forbes v. Bd. of Tr. of Tp. of 8. Orange Vill.,

312 N.J. Super. 519, 532 (App. Div.), certif. denied, 156 N.J.
411 (1998). Thus, "when reviewing a decision of a municipal
agency the trial court must recognize that the Legislature has
vested discretion in the municipal agency to make that

decision." Charlie Brown, supra, 202 N.J. Super. at 321; see

Booth v. Bd. of Adj., Rockaway Tp., 50 N.J. 302, 306 (1967).

"[Blecause of their peculiar knowledge of local conditions,”
they "must be allowed wide latitude in the exercise of their
delegated discretion." 1Ibid. A panel of this court "need not

determine if [i1t] would have concurred in the designation but

8 A-2775-12T1



only if it is supported by substantial evidence." Forbes,
gupra, 312 N.J. Super. at 532.°

The Supreme Court has recognized that "the extent to which
the various elements that informed persons say enter into the
blight decision-making process are present in any particularxr
area is largely a matter of practical judgment, common sense and

sound discretion." Lyons v. City of Camden, 52 N.J. 89, 98

({1968). 1In such circumstances, "courts realize that the
Legislature has conferred on the local authorities the power to

make the determination. If their decision is supported by

4 It is important to note that it 1s the governing body's, not

the planning board's, determination that a court reviews.
N.J.S.A., 40A:12A-14(a) vests the authority to delineate an
AINreh in the governing body not the planning board. The role
the Legislature has assigned to the planning hoard is adviscry.
The governing body must submit a resolution to the municipal
planning board before adopting it, and give the planning board
forty-five days to submit "its recommendations regarding the
proposed resclution, including any modifications" it may
recommend. Ibid. But upon receipt of the recommendations, or
after forty-five days if none are received, the governing body
"may adopt the resolution, with or without modification." Ibid.
Thus, the Legislature has delegated the responsibility, power
and discretion to delineate an AINreh in conformity with the
statute to the governing body. To the extent the trial court
concluded that the planning bcard's action was under review, the
court erred. See XKane Prop., LLC v. City of Hoboken, 214 N.J.
199, 226-28 (2013) (concluding, in another context, that where
the governing body makes the final decision on a land use matter
— when the governing body has elected to entertain appeals from
a zoning board's grant of a use variance as authorized by
N.J.S8.A. 40:55D-17 — the courts review the decision of the
governing body not the zoning board).

9 A=-2775-12T1



substantial evidence, the fact that the gquestion is debatable
does not justify substitution of the judicial judgment for that

of the local legislators." Ibid.; see algso Gallenthin Realty

Development, Inc. v. Borough of Paulsboro, 191 N.J. 344, 372

{2007) "

Some determinations about conditions that qualify an area
~as one in need of rehabilitation are similarly a matter of
practical judgment and sound discretion. In fact, in Brvant v.

City of Atlantic City, 309 N.J. Super. 596, 614-16 (App. Div.

1998), we rejected a challenge to a governing body's delineation
of an AINreh under an earlier iteration of N.J.S.A. 40A:12A-14.
In Brvant, the City adopted a resclution setting forth the
statutory criteria on which it relied. 309 N.J. at 615-16. We

concluded that "[t]he City sufficiently complied with the

2 Defendants have urged us to consider unpublished opinions of

this court that suggest consideration of the adeguacy of the
support in the record is not required. 1In discussing arbitrary
decision making by a State officer, the Supreme Court noted that
parties "concede[d] that the arbitrary, capricious, or
unreasonable standard applicable in the review of administrative
agency decisions subsumes the need to find sufficient support in
the record to sustain the decision,™ and the Court went on to
state that the "point is beyond argument.” In the Matter of
Proposed Quest Academy Charter School of Montclair Founders
Group, 216 N.J. 370, 386 (2013). To the extent the unpublished
opinions of this court addressing delineations of AINrehs
suggest otherwise, we would not follow them. Bryant v. City of
Atlantic City, 309 N.J. Super. 596, 616 (ARpp. Div. 1998) (noting
that there was "more than sufficient evidence to support the
City's" determination and discussing the evidence).

10 A-2775-12T1



requirements of N.J.S.A. 40A:12A-14, which, by its plain
language, requires only that the City determine by resolution
that the conditions exist before an area can be designated as
one in need of rehabilitation." Id, at 616. 2And, we noted our
agreement with the trial court's "conclusion that there was more
than sufficient evidence te support the City's conclusicn in
this respect." Ibid.

We cannot take the approach adopted in Bryant in this case,
because it is not at all clear that the Council applied the
statutory criteria and because aspects of the criteria upon
which the Council relied are gquite specific and leave little
room for discretion. Governing bodies of municipalities are
"creations of the State" and as such are "capable of exercising
only those powers of government granted to them by the

Legislature." Wagner v, Mavor & Mun. Council of City of Newark,

24 N.J. 467, 474 (1957). Thus, substantial evidence supporting
municipal action prevents judicial interference, but only "so
long as the power exists to do the act complained of." Kramer

v. Bd. of Adi., Sea Girt, 45 N.J. 268, 296 (1965).

To the extent Resolution No. 1 addresses the basis for the
delineation of the AINreh, it misstates the statutory standard
upon which the Council relied. Resolution No. 1 includes

"WHEREAS" clauses citing the Council's statutory authority to

11 B-2775-12T1



determine whether certain areas are in need of rehabilitation,
identifying the area "it believes" is in need of rehabilitation,
and noting its obligation to refer the question to the Planning
Board and its compliance on June 1, 2011. Following those
recitals Resolution No. 1 states:

WHEREAS, the City Planning Board
received a report from the Planning Board
Engineer and the Planning Board Planner that
within the Property the water and sewer
lines are at least [fifty] years old or are
in need of substantial maintenance; and that
a program of rehabilitation is expected to
prevent further deterioration and to promote
the overall development of the City (the
"Report"); and

WHEREAS, based on the Report, the
Planning Board found that the Property
satisfied the statutory criteria to be
designated as an area in need of
rehabilitation under Section 14 of the
Redevelopment Law, N.J.S.A. 40[A1:12A-14(a);
and

WHEREAS, the Planning Board reviewed
this resolution and recommends its adoption
and the designation of the Property as an
area in need of rehabilitation in accordance
with Section 14 of the Redevelopment Law,
N.J.S.A. 40[A]:12A-14(a).

NOW, THEREFORE, BE IT RESOLVED, by the City
Council of the City of Hoboken as follows:

Section 1. The aforementioned recitals
are incorporated herein as though fully set
forth at length.

Section 2. The City Council hereby

designates the Property as an area in need
of rehabilitation pursuant to Section 14 of

12 A-2775=-12T71



the Redevelopment Law, N.J.S.A. 40[A]:12A~
ld(a).

Section 3. The City Council hereby
directs that the City Clerk transmit a copy
of this resolution to the Commissioner of
the Department of Community of [sic] Affairs
for review in accordance with the
Redevelopment Law.

Section 4. A copy of this resolution
shall be available for public inspection at
the offices of the City.

Section 5. This resolution shall take
effect immediately.

[ (emphasis added).]

The gstatute, N.J.S.A. 40A:12A-14, as it was written prior
to the adoption of L. 2013, c. 159%, set forth the criteria for
delineation of an AINreh related to water and sewer
infrastructure as follows:

a. A delineated area may be determined to
be in need of rehabilitation i1f the
governing body of the municipality
determines by resoluticn that there exist in
that area conditions such that . . . (2}
more than half of the housing stock in the
delineated area 1is at least [fifty] years
old, or a majority of the water and sewer
infrastructure in the delineated area is at
least [fifty] years old and is in need of
repair or substantial maintenance; and (3) a
program of rehabilitation, as defined in
[N.J.S.A. 40A:12A-3], may be expected to
prevent further deterioration and promote
the overall development of the community.

Resolution No. 1 indicates that the Council relied on a

report from the Planning Board Engineer and the Planning Board

13 A-2775-12T1



Planner "that within the Property the water and sewer lines are
at least [fifty] years cld or are in need of substantial
maintenance." (emphasis added). But clause (2) provides, "or a
majority of the water and sewer infrastructure in the delineated
area is at least [fifty] years old and is in need of repair or
substantial maintenance." (emphasis added). The statute simply
cannot be read to permit a determination based on either the age
of the majority of the infrastructure or the infrastructure's
being "in need of repair or substantial maintenance." If there
were any doubt about whether the structure of clause (2), with
its reference to the age of housing stock and infrastructure,
permitted a reading of the "and" in clause (2) as an "or," there
nc longer is.

After this appeal was fully briefed but before it was
argued, the Legislature amended the LRHL with Chapter 159 of the
Laws of 2013, L. 2013, c. 159 (approved September 6, 2013).
Defendants, as authorized by Rule 2:6-11(d), filed a letter
bringing Chapter 159 to our attention in May 2014, and Neumann
filed a response.® In land use cases, "[a]n agency or reviewing
court will apply the law in effect at the time of its decision

rather than the law in effect when the issues were initially

6

Neither party requested an opportunity to brief the
relevance of the revisions to Chapter 159.
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presented, " Maraglianc v. Land Use Bd. of Tp. of Wantage, 403

N.J. Super. 80, 83 (App. Div. 2008), certif. denied, 197 N.J.

476 (2009); see also Manalapan Realty, L.P. v. Tp. of Manalapan,

140 N.J. 366, 378-79 (1995); Riggs v. Tp. of Long Beach, 101

N.J. 515, 521 (1986). Accordingly, we apply the law as it
stands now.

As amended by section 4 of Chapter 159, the portion'of
clause (2) of subsection a. of N.J.S5.A. 40A:12A-14 addressing
aged housing stock is addressed in clause (2), but aged water
and sewer infrastructure is addressed separately in clause (6)
as follows: "a majority of the water and sewer infrastructure in
the delineated area is at least [fifty] years old and is in need
of repair or substantial maintenance." (emphasis added). The
amendment eliminates the need to ponder what the Legislature
intended here. The statute is unambiguous and must be applied
in accordance with the plain meaning of its terms, which is the
best indicator of the Legislature's intention. Gallenthin,
supra, 191 N.J. at 359, 365.

There 1s absolutely nothing in the Resolution indicating
that the Council determined that the area it delineated is in
need of rehabilitation in conformity with N.J.S.2A. 40A:12A-
14(a)(6), as it is written now, or with N.J.S.A. 40A:12A-

1l4(a)(2)~(3), as those provisions were written prior to the
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adoption of L. 2013, c. 159. In shoxrt, Resolution No. 1 must be
vacated, because we cannot conclude the Council "determine[d] by
resolution [that an] enumerated condition exists." Bryant,
supra, 309 N.J. Super. at 615.

We are left with a significant doubt about whether
Resolution No. 1 is arbitrary, capricious and unreasonable
because it rests on the Council's disregard or misunderstanding
of the statutory standard. And for that reascon, we vacate
Resclution No. 1.

We further conclude that it is appropriate to vacate
Resolution No. 1 without prejudice to the Council reconsidering
the question in light of the pertinent amendments to the LRHL
the Legislature made by adopting L. 2012, c¢. 159. We reach that
conclusion because our decision to vacate the Resolution is not
based on the inadequacy of the evidence.

IT

In the interest of avoiding unnecessary and costly
proceedings in the event that the Council pursues delineation of
this AINreh, we address Neumann's claims about the meaning of
N.J.S.A. 40A:12A-14. ©None has sufficient merit to warrant
extended discussion.

The LRHL authorizes municipal governing bodies to undertake

clearance, replanning, development and redevelopment, directly

5-12T1
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or through a redevelopment agency, housing authority or
redevelopment entity. N.J.S.A. 40A:12A-3, 40A:12A-4, 40A:12A-
11, 40A:12A-21. In adopting the LRHL, the Legislature
determined that in some communities in this State there have
been and still are

conditions of deterioration in housing,

commercial and industrial installations,

public services and facilities and other

physical components and supports of

community life, and improper, or lack of

proper, development which result from forces

which are amenable to correction and

amelioration by concerted effort of

responsible public bodies, and without this

public effort are not likely to be corrected

or ameliorated by private effort.

[N.J.S5.A. 40A:12A-2(a).]

The Legislature adopted the LRHL with the intention to
"arrest and reverse" such conditions and to "promote the
advancement of community interests through programs of
redevelopment, rehabilitation and incentives to the expansion
and improvement of commercial, industrial and civic facilities."
N.J.S.A. 40A:12A-2(b)~-(d). Moreover, as the Preamble to Chapter
159 of the Laws of 2013, phrased as "WHEREAS" clauses, makes
clear, the Legislature has determined that "[m]unicipalites
should be encouraged to engage in economic development

initiatives by promoting and facilitating such efforts to create

local eccnomic stimulus and job creation through the tools and

]_7 A-27T75~12T1



incentives available under the" LRHL and, to that end, "should
be provided the oppertunity to pursue such programs without the
use of eminent domain." L. 2013, c. 159 (reprinted as a note
following N.J.S.A. 40A:122A-5 in the New Jersey Statutes
Annotated).

Contrary to Neumann's argument, the delineation of an
AINreh does not convey authority to exercise eminent domain.’
Upon delineation of an AINred, but not upon delineation of an
ATINReh, the area is "deemed to be a 'blighted area' for the

purposes of Article VIII, Section III, paragraph 1" of the State

Constitution. N.J.S5.A. 40A:12A-14; compare N.J.S.A. 40A:12A-

6(c) and N.J.S.A. 40A:12A-8 with N.J.S.A., 40A:12A-14 and

N.J.S.A. 40A:12A-15,°

7

Sections 2, 3 and 5 of Chapter 159 of the Laws of 2013,
amending N.J.S.A. 40A:12A-5, -6, -8 and -15, limit the power of
condemnation in AINreds delineated after the effective date of
Chapter 159 to instances in which the governing body has given
notice that redevelopment determination will authorize the
municipality to use the power of eminent domain — that is, a
"Condemnation Redevelopment Area," N.J.S.A. 40A:122-6 (as
amended by L. 2013, c. 159, § 2).

8

In this respect, N.J.S8.A. 40A:12A-15 provides:

With respect to a redevelopment proiject in
an area in need of rehabilitation, the
municipality or redevelopment entitv, upon
the adoption of a redevelopment plan for the
area, may perform any of the actions set
forth in [N.J.S.A. 40A:12A-8], except that
with respect to such a project the

(continued)
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Moreover, the delineation of an AINreh has no immediate
effect. In order to exercise the powers granted in N.J.S.A.
40A:12A-8, other than the power of eminent domain that is not
granted with respect to an AINreh, the governing body must adopt
a "redevelopment plan" in conformity with N.J.S.A. 40A:122-7.

See N.J.S.A. 40A:12A-15 (providing that a municipality or

redevelopment entity "may proceed with clearance, replanning,
conservation, development, redevelopment and rehabilitation of
an area in need of rehabilitation™ but only "[i]n accordance
with the provisions of a redevelopment plan adopted pursuant to
[N.J.S.A. 40A:12A-7]"). While a "redevelopment plan" may
address an AINred, or an AINreh or both, N.J.S.A. 40A:12A-3,
that does not mean that a redevelopment plan may provide for the

taking or acquisition of propérty within an AINreh.

(continued)
municipality shall not have the power to
take or acguire private property by
condemnation in furtherance of a
redevelopment plan, unless: a. the area is
within (1) an area determined to be in need
of redevelopment prior to the effective date
of [L. 2013, c¢. 159], or (2) a Condemnation
Redevelopment Area and the municipality has
complied with the notice requirements under
[N.J.5.A. 40A:12A-6(b)(5)(e)]; or b.
exercise of that power is authorized under
any other law of this State.

{(emphasis added; changes adopted in L. 2013,
c. 159, § 5 shown in bold}).
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If there was any reasonable basis for concern about the
threat of a municipality's obtaining authorization to effectuate
an acquisiticon or taking as a consequence of a governing body's
delineation of AINreh, since the adoption of Chapter 159 there
no longer is. To the extent that Neumann argues otherwise, it
misunderstands the law. Given that the Council has not, and
with this decision may not implement Resolution No. 1, there is
no reason to discuss the Blighted Areas Clause.

Neumann also claims that N.J.S.A. 40A:12A-14, as written
prior to the adepticon of L. 2013, c. 159, applied to old water
and sewer infrastructure in need of repair or substantial
maintenance only if at least fifty percent of the housing stock
was also old. Section 4 of Chapter 159 eliminates any ambiguity
that may have allowed Neumann to make that argument. N.J.S.A.
40A:12A-14 now addresses aged housing stock in clause (2), and
‘gyed water and sevwer infrastrpcture separately in clause (6) as

g+ "a majority of the water and sewer infrastructure in

ineated area is at least [fifty] years old and is in need
repa.r oo substantial maintenance."
=nt that it was not clear before, which we think
samenced b7 Section 4 of Chapter 159 there is no
ques now that N.J A, 40A:12A-14 requires a governing body

oL 3} ~~oram of rehabilitation, as defined in
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[N.J.S5.A. 40A:12A-3], may be expected to prevent further
deterioration and promote the overall develcpment of the
community" in every case. By that we mean the finding is
required no matter which one of the six criteria for delineating
an AINreh now listed in N.J.S.A. 40A:12A-14 that a governing
body applies.’

Neumann raises another question about the meaning of
N.J.S.A. 40A:12A-14. The contention is that because the sewer
and water structure at issue lies under the public streets and
rights of way, no other property may be included in this AINreh.
The statutory language provides no support for that

interpretation. Moreover, as the evidence presented to the

: In pertinent part, as amended by Section 4 of Chapter 159,

N.J.S.A. 40A:122-14 provides:

a. A delineated area may be determined to
be in need of rehabilitation if the
governing body of the municipality
determines by resolution that a program of
rehabilitation, as defined in [N.J.S.A.
40A:122-3], may be expected to prevent
further deterioration and promote the
overall development of the community; and
that there exist in that area any of the
following conditions such that . . . (2)
more than half of the housing stock in the
delineated area is at least [fifty] years
old; . . . or (6) a majority of the water
and sewer infrastructure in the delineated
area is at least [fifty] years old and is in
need of repair or substantial maintenance.
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Board and Council demonstrates, planning development and
encouraging measures such as open space, stormwater collection
and use of pervious pavement on private property are related to
the strain on this City's antiquated, combined sanitary and
stormwater sewer system. As things stand, the sewer system
backs up and leaves untreated sewage in the streets of this
portion of the southwestern section of Hoboken and others.
Despite evidence that the sewer authority has undertaken
projects that have had some minimizing impact on the flooding,
there is also evidence suggesting the problem is far from
solved.

Given our disposition of the case, it would serve no
purpose to discuss Neumann's claim that Resolution No. 1 was
adopted as a pretext for an ﬁlterior motive — a purpose
impermissible under the LRHL - and one the City cannot
ameliorate with a program of‘rehabilitation because it does not
own the sewer or water infrastructure.

Resolution No. 1 is vacated without prejudice to the

Council's reconsideration of the question under current law.

t hereby certify that the foregoing
15 & true copy of the originat on

file in my office B \b\/
)
CLERK OF THE APPS

TE DIVISION
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Introduced by

Seconded by: l g : ‘, ?é

u"‘i‘hﬁt {_\-{

/\
RESOLUTION TO AUTHORIZE EXECUTION OF THE ATTACHED AGREEMENT BETWEEN NORTH HUDSON SEWERAGE AND THE
CITY OF HOBOKEN

CITY OF HOBOKEN
RESOLUTION NO.:___

WHEREAS, the City wishes to enter into the attached Agreement with North Hudson Sewerage
Authority ("NHSA") to design, construct, maintain and operate the H5 Wet Weather Pump Station which will
be located on City owned property at 11t Street west of Sinatra Drive; and

WHEREAS, the City has applied for complete funding for this project through the New Jersey
Environmental Infrastructure Trust (“NJEIT”)as well as through the State Revolving Loan Fund (“SRF"); and

WHEREAS, this project inherently benefits the City, its residents as well as visitors by alleviating
flooding in the HS drainage basin as well as contributing to the City’s storm resiliency; and

WHEREAS, the Agreement authorizes the City to expend funds for the NHSA pumping station once
those funds have been received from the NJET and SRF; and,

NOW THEREFORE, BE IT RESOLVED, that the City is authorized to enter into the attached
Agreement with North Hudson Sewerage Authority; and

BE IT FURTHER RESOLVED the City Clerk shall publish this resolution as required by law and keep
a copy of the resulting contract on file in accordance with N.J.S.A. 40A:11-1 et seq.; and,

BE IT FURTHER RESOLVED that a certified copy of this resolution shall be provided to Mayor Dawn

Zimmer and Corporation Counsel for action in accordance therewith and to take any other actions necessary
to complete and realize the intent and purpose of this resolution; and,

BE IT FURTHER RESOLVED that this resolution shall take effect immediately.

Meeting date: October 1, 2014

APPROVED:

Quentm Wlest
Business Administrator

Councilperson Yea ,
Ravi Bhalla 7
| Theresa Castellano il |
Peter Cunningham 7 i
James Doyle 7 P
Elizabeth Mason N PR STyl P £
David Mello , A IHUt :UPY )i. A HE: N§| ” I( ]N ﬁninED BY
Tim Qcchipinti P T T T T O
ks Ry
et o o+ LOUNCILOFTHE G OF HOBOKEN, N.J
MANEETNGRELDON:. o7 g,

I 2014
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AGREEMENT

AGREEMENT made as of the day of , 2014 by and

between the CITY OF HOBOKEN (“Hoboken™), a municipal corporation of the State of New
Jersey having its principal place of business at 94 Washington Street, Hoboken, New Jersey
07030 and the NORTH HUDSON SEWERAGE AUTHORITY (the “Authority”), a body
politic of the State of New Jersey, with offices at 1600 Adams Street, Hoboken, New Jersey
07030.

WHEREAS, Hoboken is the owner of various properties located in the City of Hoboken
and more particularly described in Schedule A attached hereto (the “Properties”) upon which the
parties wish to design, construct, maintain and operate the HS Wet Weather Pump Station (the
“Project”). The H5 Wet Weather Pump Station, which will be located on 11" Street west of
Sinatra Drive, is designed to alleviate flooding in the H5 drainage basin in Hoboken; and

WHEREAS, Hoboken has applied for funding for the Project through the New Jersey
Environmental [nfrastructure Trust (NJEIT) through the State Revolving Loan Fund (SRF); and

WHEREAS, the Authority will be the authorized representative for Hoboken and will be
responsible for designing, building, operating and maintaining the Project inéluding controlling
the Project costs and quality, and managing the operations of the Project; and

WHEREAS, Hoboken will enter into a 99 year lease with the Authority for the
Properties upon which the Project will be constructed and operated; and

WHEREAS, Authority represents that it possesses the expertise to cause the Project to
be designed, constructed in a good and workmanlike manner, and to be operated and maintained
in an effective manner; and

WHEREAS, the Authority and Hoboken desire to memorialize their understanding with

regard fo improvements to be performed and paid for by Hoboken and to the actions to be taken

N ——




by the Authority.
NOW, THEREFORE in consideration of the mutual promises and covenants contained
herein, it is agreed by the Authority and Hoboken as follows:

1. OWNERSHIP OF PROPERTY AND INFRASTRUCTURE,

A. Hoboken will retain ownership of the Properties on which the Project is t.o be constructed
as well as all of the improvements constructed thereon to be used in conjunction with the
Project.

B. Hoboken shall lease the Properties and improvements which constitute the Project to the
Authority for a term of 99 years at a rate of $1.00 per year.

C. Hoboken, as owner of the Properties, shall retain all rights with respect to the Properties
on which the Project is to be situated including, but not limited to, any and all rights to
use the Properties so long as such use does not interfere with the Authority’s operation
and maintenance of the Project, With the consent of the Authority, which shall not be
unreasonably withheld, and if space is available, Hoboken shall specifically have the
right of access to utilize any portion of the Properties for the purpose of laying pipes,
cables, underground drainages, channels, or providing other common facilities. Hoboken
shall have further rights within the Properties, including any buildings or structures
standing thereon, as and when deemed necessary by Hoboken, to lay down, place,
maintain, alter, remove or repair any pipe, pipe lines, conduits for service lines, posts, or
other appliances or apparatus in, on, under, over, along or across the Properties in such
area for the purposes of providing any common amenities or services and the same may
be done either directly by any person either generally or specially authorized by Hoboken
on its behalf and the Authority agrees to same provided it does not interfere with the

operation of the Project.
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2. PREPARATION AND REVIEW OF DESIGNS. PLANS AND SPECIFICATIONS.

The Authority shall be responsible for designing the Project to mitigate flooding in Hoboken.

In this regard the Authority shall:

A. Prepare all engineering and desigh work required for the Project.

B.

C.

Collaborate with Hoboken to accommodate Hoboken’s needs.

Own the plans that it develops for the Project. The Authority grants to Hoboken a
perpetual license to use the plans in connection with the Project.

The Authority represents that the design, engineering or other relevant development plans
are currently 70% complete and shall be submitted to the City for review and comment.
Any such comments must be submitted to the Authority within thirty (30) days. 100%
complete plans must be submitted to the City by October 31, 2014. Comments must be
provided by the City fo the Authority within thirty (30) days.

Cooperate with Hoboken and diligently review, prepare and/or execute, as applicable,
any and all required plans, designs, specifications and applications for the various
infrastructures and on and off-site improvements contemplated herein.

The parties acknowledge that Hoboken, Jersey City and Weehawken have been
recognized as successful finalists in the “Rebuild by Design” contest, which has enabled
them to receive federal grant money from the U.S. Department of Housing and Urban
Development (“HUD”) for their comprehensive storm resiliency and engineering
proposal to rebuild after SuperStorm Sandy. The Authority agrees to cooperate in good
faith with Hoboken {o incorporate the purposes of the “Rebuild by Design™ regulations in
order to protect the H5 Pump Station from future damage.,

Provide all necessary engineering services for the applications and related certifications

that may be required by the New Jersey Department of Environmental Protection




(“NJDEP”) for the construction and operation of the Project. Technical specifications
shall be submitted by the Authority’s engineer, as required by the NJDEP, and as may be
required by Hoboken,

Be responsible for advertising and awarding all contracts for the construction of the
Project.

Ensure that the Project is implemented in its entirety in accordance with the plans and
specifications and that the Project is operated and maintained during the term.

CONSTRUCTION OF THE PROJECT.

The Authority shall be responsible for implementing the construction of the Project. In this

regard the Authority shall:

A.

B

Be designated as the anthorized representative of the Project for Hoboken.

Organize the supervision, moniforing and control of the construction of the Project.

Be solely responsible to develop and maintain the construction schedule for the Project.
The Authority shall provide a copy of the construction schedule to Hoboken not less than
30 days prior to the commencement of construction,

Each month during the construction phase, the Authority shall forward a monthly
engineering report which shall include a progress report on the construction. These
reports shall also include the details of any known changes to the proposed date of
completion of construction,

Ensure that payments to all contractors and subcontractors are timely made and
indemnify Hoboken against any and all claims for payment which, during the progress of

work, may become payable or be demanded by any contractor or subcontractor.




F. Upon completion of construction of the Project, furnish a complete copy of as built plans
showing all of the improvements and monument locations to Hoboken and provide a
complete set of operation manuals to Hoboken.

4, PAYMENT MANAGEMENT.,

The Project will be paid for through the New Jersey Environmental Infrastructure Trust
(NJEIT) through the State Revolving Lolan Fund (SRF). In this regard:

A. Hoboken shall be the applicant for the funding and the Authority shall be appointed as its
authorized representative in connection with the loan.

B. Hoboken shall assign its rights to receive bayments from the funding source to the
Authority, with the Authority receiving reimbursement payments directly from the
funding source.

C. Authority shall be responsible for coordinating with the NJEIT in order to obtain
authorization to advertise and award contracts,

D. Authority will be responsible for the engineers estimate of probable construction costs
and for all bidding and contracting for the Project.

E. Hoboken has applied for a loan from the NJEIT for the Project in the amount of
$11,162,500 of which $9,250,000 is the estimated building cost and the remainder is for
engineering fees and administrative costs as well as for construction of a “Sustainable
Stormwater Demonstration Project” around City Hall. Should the bids received for the
construction portion of the Project be greater than the $9,250,000 estimated building cost
set forth in Hoboken’s NIEIT application, then the partics agree to either negotiate an
allocation of the costs above said sum or rebid the contract. If the contract is rebid and
the bids again exceed the amount of the building cost estimate of the NJEIT loan as

aforesaid, either party may terminate this Agreement.




F. After the bid for the construction of the Project has been accepted, the Authority will
guaranty a total price for the Project which shall be subject to the approval of Hoboken. If
the Project costs exceed the guaranteed price specified to Hoboken, the Authority shall be
responsible for all cost overages. This shall include additional costs resulting from
change orders.

G. Authority shall review all payment applications by contractors, pay all contractors and
manage all payment documentation during construction of the Project. Hoboken shall be
provided with copies of all such payment applications and proof of payment.

H. Authority shall be responsible for responding to all audits from NJEIT and SRF in
connection with the Project.

I.  Authority shall ensure that the funds for the Project obtained from the NJEIT are only
used by the Authority for the Project in accordance with the design plans and
specifications that have been approved by Hoboken.

J. Authority shall provide to Hoboken releases from each contractor and subcontractor prior
to final payment.

5. PERMITS.

The Authority shall be responsible to obtain all building permits, local approvals and certificates
of occupancy for the Project prior to the commencement of construction. Copies of all such
permits and approvals shall be filed with the Authority and Hoboken. The Authority shall also
be responsible for all regulatory approvals, code compliance, FEMA compliance and materials
testing and documentation. Hoboken shall be responsible for supplying and compensating all
required traffic control officers during the construction phase of the project. The Authority,
however, shall use all reasonable efforts to adhere to the construction schedule which will be

separately agreed to between the parties. .




6. MAINTENANCE AND OPERATIONS OF THE PROJECT.

Upon completion of the construction of the Project, the Authority shall assume all
responsibilities for the maintenance, operations and servicing of the Project including the H3
Pump Station. All such functions shall be at no cost to Hoboken. In this regard:

A. Authority agrees to operate and maintain the Project at all times on behalf of Hoboken in
compliance with all State, Federal and local laws and regulations and in accordance with
the terms and provisions of this Agreement. The Authority further agl;ees that the Project
shall at all times be kept in good repair and working order and at all times shall be
managed, operated and maintained by the Authority in an efficient and economical
manner, in accordance with prudent industry and utiljty practices,

B. Authority shall organize the supervision, monitoring and control of the operation and
maintenance of the Project and its facilities, as may be necessary to ensure the proper
performance of the Project.

C. Authority shall operate and maintain or cause to be operated and maintained the Project
facilities and amenities in accordance with the conditions of all prudent utility practices
and industry standards at the sole cost and expense of the Authority. ‘Maintain’ shall
mean and include necessary upgrades and replacements of the Project facilities and
amenities, from time to time, to meet or surpass prevalent industry standards for similar
facilities.

D. Authority shall provide the City with a copy of its annual Capital Tmprovement Plan
which shall include, as appropriate, informaﬁon for the H5 Pump Station.

E. In the event of an emergency relating to the Project which threatens the public health,
safety and welfare of the residents of Hoboken, the Authority shall be obligated to repair

and remedy the sitnation as soon as practicable. In the event of such an emergency




K.

situation the Authority will immediately report the nature of the emergency to Hoboken
and provide Hoboken with a written explanation of the remedial measures that will be
taken by the Authority to address the situation.

Authority shall perform pericdic testing of the Project as shall be required in accordance
with prudent industry and utility practices.

Hoboken shall have the right from time to time or at any time to inspect the Project
and/or the operation thereof by the Authority, provided that same does not interfere with
the ordinary operation of the Project.

Hoboken shall have the right to continuously monitor and review the performance of the
Project and the operation, maintenance and management thereof by the Authority and, if
Hoboken chooses, Hoboken shall be entitled to 1‘eté1in a consulting engineer and/or other
consultant at its own cost for purposes of conducting such monitoring and review
activities, provided that same does not interfere with the ordinary operation of the
Project. |

Authority shall keep such records of all pertinent operating data and information relating
to the Project, including accounting and financial records, as prudent industry and utility
practice shall require.

Authority shall be obligated to provide Hoboken, upon reasonable request, with copies of
all operating data, accounting, financial and other information related to the Project. The
Authority shall provide monthly engineering reports which shall include information on
the Project.

Authority shall provide, at its cost and expense, all labor, materials, machinery and
equipment necessary for the operation, maintenance and management Qf the Project by

the Authority in accordance with the terms and provisions of this Agreement.




L. All repairs and/or improvements to the Project shall be made by the Authority in

accordance with existing Hoboken ordinances.

. The Authority shall provide Hoboken with monthly engineering reports which shall
include information on the Project.

. Authority shall provide a staff of qualified and experienced employees who have direct
experience in operating, maintaining, and managing systems similar in nature and
character to the Project for operations, maintenance and management procedures and
shall provide such additional third party support as may be needed to perform its duties
and obligations hereunder. Said third parties shall be equally qualified for the particular
services to be performed and shall not have any direct claim against Hoboken
whatsoever, The Authority at all times shall maintain the necessary number of
employees, staff, and third party contractors to operate, maintain and manage the Project
in accordance with the terms and provisions of this Agreement, to adequately maintain
the Project in good repair and to adequately operate the Project to provide good service
and protect the health, welfare, and safety of the citizens of Hoboken.

. Authority shall comply with all reporting requirements related to its operations and the
operation, maintenance, and management of the Project, as mandated by Federal, State,
and local laws and regulations.

Authority shall pay all expenses required for the normal operation, maintenance, and
management of the Project.

. At the end of the term, the Authority shall han‘dover the Project operation and
maintenance including all assets, either movable. or immovable created by the Authority
for the Project to Hoboken and the Authority hereby agrees that the Authority shall not be

entitled to be paid any compensation therefor., Two (2) vears before the end of the term,




the Authority and Hoboken will start making suitable arrangements for handing over all
the assets to Hoboken. During this time period, the Authority and Hoboken shall take
such actions as are reasonable to prepare for the turnover of the Project. The Authority
also agrees that no notice shall be given, or any application made, by Hoboken for the
handing over of the Project by the Authority.
% LICENSES.
The Authority shall acquire and hold all required State, Federal, and local approvals,
licenses, permits and certifications necessary to operate, maintain, and manage the Project in

accordance with the terms and provisions of this Agreement

8. INSURANCE.

Throughout the Project, and the term of the 99 year lease, insurance coverage shall be

maintained by the Authority as follows:

A. Workers’ Compensation and Employers Liability Insurance, The Authority or their
agents shall take out and maintain adequate workers’ compensation and employet’s
liability insurance for all employees employed in connection with the work, and in case
any work is sublet, the applicant shall require each subcontractor similarly to provide
workers® compensation and employer’s liability insurance for the latter’s employees,
unless such employees are covered by the protection afforded by the applicant’s
insurance. Employer’s liability insurance shall have limits of 10t less than $500,000 per
accident, or for disease $100,000 per claim,

B. Comprehensive or commercial general liability and property damage liability including
contingent liability and contractual liability and naming Hoboken and its agents and

employees as additional insured parties with the following limits:

10




One person in any one occurrence $1,000,000

Two or more persons in any one occurrence $5,000,000
Aggregate property damage limit $ 300,000
Property damage in any accident $ 100,000%

*Property damage insurance shall be extended to cover damage to underground wires, pipes,
duets, conduits, structures, ete. and further to cover explosion damage and damage due to
collapse.

C. Automobile liability insurance with the following limits:

One person in any one accident $ 500,000
Two or more persons in any one accident $1,000,000
Property damage in any one accident $ 100,000

9., HOLD HARMLESS AND INDEMNIFICATION.

The Authority, its successors, assigns, sub-contractors, agents, servants, officers, employees,
designees, guests and invitees, hereby indemnify, defend and hold harmless Hoboken, its
successors and assigns, elected officials, officers, employees, servants, contractors, designees
and invitees from and against any and all claims, demands, suits, actions at law or equity or
otherwise, judgments, arbitration determinations, damages, liabilitics, decrees of any person(s) or
entities claiming to be or being harmed as a result of the Authority’s actions under this
Agreement and costs in connection therewith. This indemnification shall specifically include,
but not be limited to, any and all costs, reasonable attorneys’ fees, court costs and any other
expenses that may be incurred by Hoboken in connection with any and all claims, demands,
suits, actions at law or equity or otherwise and/or arbitration proceedings which may arise in

connection with the Authority’s activities pursuant to the rights granted in this Agreement. This
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indemnification does not include any action arising out of the Hoboken’s own negligence, willful
act or breach of this Agreement.

10, TERMINATION FOR CAUSE BY HOBOKEN.

A. Hoboken shall have the right to terminate this Agreement due to the Authority’s
persistent and repeated failure to construct the Project in accordance with the design
plans and specifications, to complete construction within sixty (60) months of the
execution of this Agreement, or to operate, maintain, and/or manage the Project in
accordance with the terms and provisions of this Agreement, its obligations and duties
created hereunder, and/or applicable law.

B. In the event Hoboken desires to terminate this Agreement for the reasons set forth in
Paragraph A above, Hoboken shall provide written notice to the Authority setting forth in
detail the alleged failure and/or deficiency of the Authority. The Authority shall have
thirty (30) days after receipt of such written notice from Hoboken to cure and/or correct
such failure and/or deficiency or to deliver to Hoboken a written notice alleging that no
such event has occurred and setting forth in detail its reasoning as to why no such event
has occurred.

C. In the event that the Authority does not cure and/or correct such failure and/or deficiency
within said thirty (30) day period or deliver to Hoboken the written notice described in

. the preceding sentence within said thirty (30) day period, Hoboken shall have the right to
terminate this Agreement upon one (1) year notice.

11. OPTIONAL TERMINATION BY HOBOKEN.

Either party may, at its sole option and discretion, at any time during the term of this
Agreement, terminate this Agreement for any reason whatsoever, upon one (1) year prior written

notice to the other, If this option is exercised by Hoboken, Hoboken shall be obligated to assume
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the unpaid portion of any capital improvement loans or bonds that have been incurred by the
Authority for the project.

12. MISCELLANEOLUS.

A. Enforcement.

The failure on the part of any party to enforce any provision of this Agreement shall not
be construed as a waiver of its right to enforce such provision in the future.

. Assignment.

This Agreement shall not be assigned by any party without the prior written consent of
the other parties, which consent shall not be unreasonably withheld.

. Entire Apreement.

This Agreement contains the entire agreement between the parties hereto relating to the
operation, maintenance and management of the Project and supersedes all previous or
contemporaneous communications, representations, or agreements. This Agreement may
be modified only by written amendment signed by the parties hereto.
. Notices.
All notices given pursuant to the terms of this Agreement shall be in writing and
delivered in person or transmitted by certified mail, return receipt requested, postage pre-
paid. Notices required to be given to the Authority shall be addressed as follows:

North Hudson Sewerage Authority

1600 Adams Street

Hoboken, New Jersey 07030

Attn: Executive Director
Notices required to be given to Hoboken shall be addressed as follows:

City Clerk

Hoboken City Hall
Hoboken, New Jersey 07642
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or to such other address(es) as may be specified by written notice.
This Agreement may only be modified or terminated by written agreement between the
parties.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their duly authorized representatives.

ATTEST: NORTH HUDSON SEWERAGE AUTHORITY
w By Q(/Zﬁf (OF fr
FRANK COVELLO, COUNSEL RICHARDWOLFF,/

EXECUTIVE DIRECTOR
ATTEST: CITY OF HOBOKEN

By:

DAWN ZIMMER, Mayor

Clerk

802357 2 8343591
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Introduced by:
Seconded by:
CITY OF HOBOKEN
RESOLUTION NO.

1. RESOLUTION AWARDING A CONTRACT TO REGGIO CONSTRUCTION FOR THE

PROVISIONS OF 2014 ROAD RESURFACING PROGRAM - PROJECT B IN ACCORDANCE
WITH THE CITY’S BID NO. 14-17 (BASE ONLY) IN THE TOTAL AMOUNT OF $858,552.69

WHEREAS, bids were received for construction services to resurface the roads in the City,
as specified in Bid Number 14-17; and,

WHEREAS, Five (5) bids were received, the lowest three (3) being:

VENDOR TOTAL BID

2. Reggio Construction Base Bid - $858,552.65
1575 West Street Alternate Bid A -$131,545.00
Fort Lee, NJ 07024 Total -$990,097.69

3. Topline Construction Base Bid -$1,014,255.03
22 5t Street Alternate Bid A -$150,349.20
Somerville, NJ 08876 Total -$1,164,604.23

4. AJ].M. Contractors Base Bid -$1,037,298.00
300 Kuller Road Alternate Bid A - $156.210.00
Wallington, N] 07011 Total -$1,193,508.00

WHEREAS, pursuant to the recommendation of the City Engineer (attached hereto) the City
wishes to contract for the services specified in Bid No. 14-17, and Reggio Construction submitted
the lowest, responsible, and responsive bid in the amount of $858,552.69 (including just the base
bid); and,

WHEREAS, certification of funds is available as follows:

I, George DeStefano, Chief Financial Officer of the City of Hoboken, hereby certify that $858,552.69 is
available in the following appropriations: C-04-60-714-110 and I further certify that this commitment
together with all previously made commitments does not exceed the appropriation balance for this

purpose. (/

F &

Signed: _ /C?:"f'//;'

NOW THEREFORE BE IT RESOLVED by the C{y Council of the City of Hoboken as follows:

é‘_ , Q/M:/ , George DeStefano, CFO

A. This resolution awards a contract to Reggio Construction for Bid No. 14-17, in the
total amount of Eight Hundred Fifty Eight Thousand Five Hundred Fifty Two Dollars
and Sixty Nine Cents $858,552.69 (including just the base bid) for the City’s 2014




Road Resurfacing Program - Project B (Base Bid Only); and said contract shall be to
Reggio Construction in accordance with the specifications as set forth in Bid No. 14 -
17,

If the contract, as provided by the City of Hobcken, is not executed by the vendor
within 21 days of execution of this award, the City may cancel this award and rebid
the project.

The contract shall be in accordance with the terms of the specifications and the
vendor’s corresponding bid proposal documents. No exceptions were noted in the
City's Engineer’s recommendations; therefore, none will be accepted in performing
obligations under the bid.

Any change orders required shall be subject to formal City Council authorization,
and the City shall not be held liable for any amounts above the within contracted
amounts unless/until same is authorized and appropriated by formal resolution of
the City Council.

Pursuant to the provisions of N.J.S.A. 40A:11-11(5), the Mayor or her agent is hereby
authorized to enter into an Agreement with the vendor for said purchase and sale.

This resolution shall take effect immediately upon passage.

MEETING: October 1, 2014

REVIEWED:

) e

Quentin Wiest

Business Administrator

Councilperson

Yea Nay Abstain No Vote

Ravi Bhalla

Theresa Castellano

Peter Cunningham
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James Doyle

.

Elizabeth Mason
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¢ YOUR GRALS. DUR MiSSICK,

HOBK—UO{BO : September 30, 2014
Mayor and Council Members
City of Hoboken

.94 Washington Steeet .
Hoboken, NJ 07030

Re: Recommendation of Award
2014 Road Resurfacing Program — Project B

Dear Mayor and Council Members:

On Tuesday, September 30, 2014, five (5) bids were received for the 2014 Road Resurfacing
Program - Project B. Enclosed is a bid summary for the project. The following bids were
received:

Total Bid
_ Bidder . Base Bid Add Alt. A (Base Bid Plus Alt. A)
Reggio Construction Inc. $B58,552.69 $131,545.00 $990,097.69
TopLine Construction Corp. $1,014,255.03 $150,349.20 $1,164,604.23
AJ M, Contractors, Inc. $1,038,288.00 $156,210.00 $1,194,498.00
Smith-Sondy $1,154,443.05 $157,882.50 $1,312,325.55
Cardinal Contracting Co, 1 $1,790,308.75 $206,540.00 $1,996,848.75
Ecme . . TauE s e

Ihe lowest responsive bidder for the project is Regglo Construetion Ine., of 1575 West Street, Fort

oo, Mew Jersey 07024, Reggio Construction has provided a bass bid amount of $858,552.69.
Ferther, Reggio Construetion is the lowest bidder i